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ARBITRATION (AMENDMENT) ACT, 2025

c
ARBITRATION (AMENDMENT) ACT, 2025

AN ACT TO AMEND THE ARBITRATION ACT 

ENACTED BY THE PARLIAMENT OF THE BAHAMAS

1. Short title.

This  Act,  which amends the Arbitration Act  (Ch.  180),  shall  be cited as  the 

Arbitration (Amendment) Act, 2025.

2. Amendment of section 2 of the principal Act.

Section 2 of the principal Act is amended — 

(a) in subsection (1) —

(i) by the deletion of the term “party” and its corresponding 

definition;

(ii) by the deletion of the following terms and accompanying 

definitions and the substitution of the following —

““administration question” means any relief or question in 

relation to the administration, execution or variation of 

a trust or the exercise of a power arising under a trust, 

and includes any relief or question in respect of which 

an action, application or other reference to the court 

could, subject to this Act,  be brought or made under 

Part 64 of the Supreme Court Civil Procedure Rules, 

2022 (S. I. No. 76 of  2022), the Trustee Act (Ch. 176), 

the  Purpose  Trusts  Act  (Ch.  176A)  or  under  the 

inherent jurisdiction of the court;

“arbitration agreement” means an agreement by the parties 

to submit to arbitration all  or certain disputes which 

have  arisen  or  which  may  arise  between  them  in 

respect  of  a  defined  legal  relationship,  whether 
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contractual  or  not;  and  may  be  in  the  form  of  an 

arbitration  clause  in  a  contract  or  in  the  form of  a 

separate  agreement  and,  in  relation  to  a  trust 

arbitration, includes a deemed agreement pursuant to 

section 6A;

“dispute” includes any difference and an administration 

question; 

“person under a disability” means a minor or patient;

 “protector” means any person appointed as such pursuant to 

the terms of a trust, including any persons designated 

as advisers, surrogates, nominators or as a committee 

or by any other name having such functions and duties 

as  may  be  prescribed  by  terms  of  the  trust,  but 

excluding persons holding trust property;”;

(iii) by the insertion, in the appropriate alphabetical order, of the 

following new terms and accompanying definitions —

““minor” means a person who has not attained the age of 

majority;

“parties in relation to a trust” means any settlor, trustee, 

beneficiary  or  power  holder  of  or  under  the  trust 

(including  any  former  trustee,  beneficiary  or  power 

holder and any person claiming that he is or should be 

a trustee, beneficiary or power holder); 

“patient” means a person who by reason of mental disorder 

is incapable of managing his or her own affairs; and 

“trust arbitration” means the submission to arbitration of a 

dispute  pursuant  to  the  written  terms  of  a  trust,  in 

accordance with section 6A;”;

(b) by  the  insertion,  immediately  after  subsection  (3),  of  the  new 

subsection (4) as follows —

“(4) In relation to a trust arbitration, where reference is made in 

this Act (other than in sections 42, 43, 73 and Part XII) to a 

matter agreed between the parties to an arbitration agreement 

(including a matter which may be authorised, chosen, 

conferred, designated, nominated, requested, vested or 

otherwise by the parties) that matter shall (except where no 

effective provision is made) be determined as provided in the 

written terms of the trust.”.

3. Amendment of section 3 of the principal Act.

Section 3 of the principal Act is amended —
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(a) by the re-lettering of paragraph (bb) as (c);

(b) by  the  deletion  of  paragraph  (c)  and  the  substitution  of  the 

following —

“(c) It should be possible in the written terms of a trust to 

determine how, in relation to the trust, disputes are 

resolved, subject only to such safeguards as are 

necessary in the public interest;”.

(c) by the re-lettering of paragraph (c) as paragraph (d).

4. Amendment of section 5 of the principal Act.

Section 5 of the principal Act, is amended by the deletion of subsection (2) and 

the substitution of the following —

“(2) For the purposes of subsection (1), sections 9, 10, 11, 12, 13, 35, 

37(1), 39, 40, 42, 43, 44, 49A(4), (5), (6), (9), (10), (11) and (12),  

48(2), 51, 54, 78, 82, 88, (89, 90, 92 and 93 in so far as they relate 

to the aforementioned sections) 94, 95, 96 are mandatory.”.

5. Insertion of new section 6A into the principal Act.

The principal Act is amended, by the insertion, immediately after section 6, of 

the new section 6A as follows —

“6A. Terms of a trust provide for arbitration.

Where the written terms of a trust provide that any dispute arising 

between any of the parties in relation to the trust shall be submitted 

to arbitration, that provision shall, for all purposes under this Act, 

have  effect  as  between  those  parties  as  if  it  were  an  arbitration 

agreement and as if those parties were parties to that agreement.”.

6. Amendment of section 7 of the principal Act.

Section 7 of the principal Act, is amended by the deletion of subsection (2).

7. Amendment of section 9 of the principal Act.

Section 9 of the principal Act is amended —

(a) by the deletion of subsection (6) and substitution of the following 

—

“(6) For the purposes of sections 9 and 10, “legal proceedings” 

includes an application or other reference to the court 

concerning an administration question which a trust 

instrument requires to be submitted to arbitration and a stay 

of that application or other reference may be sought by any 

of the parties in relation to the trust, whether or not a party to 

that application or other reference.”; and
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(b) by  the  insertion  immediately  after  subsection  (6),  of  the  new 

subsection (7) as follows —

“(7) In any application or other reference to the Court referred to 

in sections 9 and 10 the court may stay the proceedings on its 

own volition unless all parties in relation to the trust affected 

by the application are before it or are represented by persons 

before it.”.

8. Amendment of section 12 of the principal Act.

Section 12 of the principal Act is amended —

(a) by the deletion of subsection (3A) and substitution of the following 

—

“(3A) The reference to “contemplation of the parties when they  

agreed the provision in question” in subsection (3)(a) shall  

apply to a trust arbitration as if it were a reference to the  

contemplation of the person  establishing the trust when they 

did so or, if the provision in question became a term of the 

trust in exercise of a power subsequent to the establishment 

of the trust, the contemplation of the person who exercised 

that power.”; and

(b) by the deletion of subsection (3B).”.

9. Repeal and replacement of section 18 of the principal Act.

Section 18 of the principal Act is repealed and replaced as follows —

“18. Arbitration agreements deemed to prohibit disclosure.

Subject to section 19 and to any express provision to the contrary in the 

arbitration agreement, every arbitration agreement to which this section  

applies is deemed to provide that the parties and the arbitral tribunal must 

not disclose confidential information.”.

10. Repeal and replacement of section 22 of the principal Act.

Section 22 of the principal Act is repealed and replaced as follows —

“22. Court proceedings under this Act must be conducted in private.

(1) In  any proceedings under this Act the Court (which for the 

purposes of this section includes the Court of Appeal) shall 

on the application of any party conduct those proceedings in 

private, unless a person objects.

(2) If any objection is made under subsection (1), the 

proceedings will only continue to be conducted in private 

where the Court is satisfied that the interests of justice 

require that the proceedings continue to be held in private. 
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(3) In determining whether the proceedings specified in 

subsection (1) shall continue to be held in private, the Court 

must consider the following matters as are relevant in the 

particular circumstances  —

(a) the open justice principle; 

(b) the interest of justice;

(c) the interests of public morality, the welfare of minors 

and the protection of the private lives and property of 

persons affected by the proceedings; 

(d) the public interest including defence, public safety or 

public order; 

(e) the privacy and confidentiality of arbitral proceedings;

(f) the  terms  of  any arbitration  agreement  between  the 

parties to the proceedings;

(g) the reasons given for the objection to the proceedings 

being continued in private.

(4) A determination specified in subsection (3) may be made on 

any terms the court thinks fit, including — 

(a) that  the  proceedings  continue  wholly  or  partly  in 

private; 

(b) that judgments and orders be given or made in public 

or in private; 

(c) that restrictions be imposed on the publication of any 

judgments or orders;  

(d) that  the  Court  file  in  relation  to  the  proceedings  be 

sealed and not  be open to inspection by any person 

unless ordered by the Court.

(5)   Where,  in  the  absence  of  any  objection,  the  proceedings 

specified in subsection (1) are conducted in private — 

(a) any judgment or order shall also be given or made in 

private;

(b) any judgment or order shall not be published provided 

that the Court may permit publication in a manner that 

no private or personal information is disclosed; and

(c) the court  file  in  relation to  the proceedings shall  be 

sealed and not  be open to inspection by any person 

unless ordered by the court.

(6) Where an application is made under subsection (1), the fact 

that the application has been made, the contents of the 
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application and any objection to the application, must not be 

made public before the application is determined.”. 

11. Repeal of section 23 of the principal Act.

Section 23 of the principal Act is repealed.

12. Repeal of section 24 of the principal Act.

Section 24 of the principal Act is repealed.

13. Repeal of section 25 of the principal Act.

Section 25 of the principal Act is repealed.

14. Repeal of section 47A of the principal Act.

Section 47A of the principal Act is repealed.

15. Amendment of section 49 of the principal Act.

Section 49 of the principal Act is amended by the deletion of subsection (7) and 

substitution of the following subsection —

“(7) The tribunal may, in addition to all other powers of the tribunal, at 

any stage in a trust arbitration exercise all the powers of the court 

(whether arising by statute, under the inherent jurisdiction of the 

Court or otherwise), in relation to the administration, execution or 

variation of a trust,  or the exercise of any power arising under a 

trust.”.

16. Insertion of new section 49A into the principal Act.

The principal Act is amended by the insertion immediately after section 49 of the 

following new section 49A —

“49A. Tribual empowered to appoint a person to represent interests of 

any person in a trust arbitration.

 (1)  For the purposes of this section — 

(a) subsections (2),  (3),  (7)  and (8)  shall,  subject  to  the 

terms of the trust, apply to a trust arbitration;

(b) subsections (4), (5), (6), (9), (10), (11) and (12) apply 

irrespective of the terms of the trust.

(2) Without prejudice to section 49 and to any provisions made 

pursuant to subsection (3), the tribunal has the same powers 

to appoint one or more persons to represent the interests of 

any person (including a person unborn or unascertained) or a 
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class in a trust arbitration as the court has in relation to 

proceedings before the court.

(3) Any provision may be made in the terms of the trust for the 

appointment of one or more persons to represent the interests 

of any person (including a person unborn or unascertained) 

or a class in a trust arbitration.

(4) Where an appointment is made under subsection (2) or (3), 

any award or order made in the trust arbitration shall be 

binding on the person or class represented by the person or 

persons appointed.

(5) Where an appointment is made under subsections (2) or (3) 

—

(a) the approval of the tribunal is required in relation to a 

compromise affecting the person or class represented;

(b) the  tribunal  may approve  a  compromise  where  it  is 

satisfied that the compromise is for the benefit of the 

person or class represented provided that the person or 

class referred to in paragraph (a) is represented when 

the  tribunal  considers  the  proposed  settlement  or 

compromise;

(c) the person for whose benefit the tribunal may approve 

a compromise may be unborn or unascertained;

(d) The  tribunal’s  approval  of  a  compromise  binds  the 

person or class represented unless it has been obtained 

by fraud or non-disclosure of material facts.  

(6) A person under a disability may not —

(a) bring or make a claim, defend, make a counterclaim or 

intervene in a trust arbitration except by his arbitration 

guardian; or

(b) take  any  step  in  a  trust  arbitration  except  by  his 

arbitration guardian, unless otherwise ordered by the 

tribunal.

(7) The terms of a trust may provide for the appointment of an 

arbitration guardian, for the cessation of an appointment, and 

for the service of documents upon a person under a disability.

(8) The tribunal may appoint a person to be an arbitration 

guardian, may terminate an appointment, and may give 

directions for the service of documents upon a person under a 

disability.

(9) A person may act as an arbitration guardian only if that 

person —
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(a) can  fairly  and  competently  conduct  proceedings  on 

behalf of the minor or patient; and 

(b) has no interest adverse to that of the minor or patient.

(10) The appointment of an arbitration guardian ceases —

(a) in the case of a minor who is not a patient, upon the 

minor reaching the age of majority; 

(b) in the case of a patient who has ceased to be a patient, 

upon the order of the tribunal.

(11) Where an arbitration guardian has been appointed under 

subsection (6) or (7), no settlement or compromise affecting 

the person under a disability, shall be valid without the 

approval of the tribunal.

(12) In the application of subsections (6) to (11), the tribunal shall 

have regard to Part 23 of the Supreme Court Civil Procedure 

Rules as if that Part applied mutatis mutandis to a trust 

arbitration and to an arbitration guardian appointed in a trust 

arbitration.”.

17. Amendment of section 70 of the principal Act.

Section 70 of the principal Act is amended in subsection (5) by the deletion of 

paragraph (d) and the substitution of the following —

“(d) to make any order in relation to the administration, execution or 

variation of a trust,  or the exercise of any power arising under a 

trust.”

18. Amendment of section 83 of the principal Act.

Section 83 of the principal Act is amended by the deletion of subsection (3) and 

substitution of the following subsection —

“(3) Subject to subsection (4), where a person is or has been a party to a 

trust arbitration in the capacity of trustee he shall be entitled to the 

costs of the arbitration in so far as they are not recovered from or  

paid by any other person, out of the fund held by the trustee.”.

19. Repeal and replacement of section 89 of the principal Act.

Section 89 of the principal Act is repealed and replaced as follows —

“89. Challenging the award: substantive jurisdiction.

(1) A party to arbitral proceedings may (upon notice to the other 

parties and the tribunal) apply to the court — 

(a) challenging any award of the arbitral tribunal as to its 

substantive jurisdiction; or 

Page - 9



ARBITRATION (AMENDMENT) ACT, 2025

(b) for an order declaring an award made by the tribunal 

on the merits to be of no effect, in whole or in part,  

because  the  tribunal  did  not  have  substantive 

jurisdiction. 

(2) A party may lose the right to object (see section 95) and the 

right to apply is subject to the restrictions in section 92(2) 

and (3).

(3) The arbitral tribunal may continue the arbitral proceedings 

and make a further award while an application to the court 

under this section is pending in relation to an award as to 

jurisdiction. 

(4) On an application under this section challenging an award of 

the arbitral tribunal as to its substantive jurisdiction, the court 

may by order — 

(a) confirm the award; 

(b) vary the award; or 

(c) set aside the award in whole or in part. 

(5) The leave of the court is required for any appeal from a 

decision of the court under this section.”.

20. Insertion of a new section 90 of the principal Act.

Section 90 of the principal Act is repealed and replaced as follows —

“90. Challenging the award: substantive jurisdiction.

(1) A party to arbitral proceedings may (upon notice to the other 

parties and to the tribunal) apply to the court challenging an 

award  in  the  proceedings  on  the  ground  of  serious 

irregularity  affecting  the  tribunal,  the  proceedings  or  the 

award.  

(2) A party may lose the right to object (see section 95) and the 

right to apply is subject to the restrictions in section 90(2) 

and (3).

(3) Serious irregularity means an irregularity of one or more of 

the following kinds which the court considers has caused or 

will cause substantial injustice to the applicant —

(a) failure by the tribunal to comply with section 44; 

(b) the tribunal  exceeding its  powers (otherwise than by 

exceeding its substantive jurisdiction); 

(c) failure by the tribunal to conduct  the proceedings in 

accordance with the procedure agreed by the parties; 
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(d) failure by the tribunal to deal with all the issues that 

were put to it; 

(e) any arbitral or other institution or person vested by the 

parties with powers in relation to the proceedings or 

the award exceeding its powers; 

(f) uncertainty or ambiguity as to the effect of the award; 

(g) the award being obtained by fraud or the award or the 

way in which it was procured being contrary to public 

policy; 

(h) failure to comply with the requirements as to the form 

of the award; or 

(i) any irregularity in the conduct of the proceedings or in 

the award which is admitted by the tribunal or by any 

arbitral  or  other  institution  or  person  vested  by  the 

parties with powers in relation to the proceedings or 

the award. 

(3) If there is shown to be serious irregularity affecting the 

tribunal, the proceedings or the award, the court may — 

(a) remit the award to the tribunal, in whole or in part, for 

reconsideration; 

(b) set the award aside in whole or in part; or 

(c) declare the award to be of no effect,  in whole or in 

part. 

(4) The  court  shall  not  exercise  its  power  to  set  aside  or  to 

declare an award to be of no effect, in whole or in part, unless 

it  is  satisfied  that  it  would  be  inappropriate  to  remit  the 

matters in question to the tribunal for reconsideration. 

(5) The  leave  of  the  court  is  required  for  any appeal  from a 

decision of the court under this section.”.

21. Insertion of new section 91 into the principal Act.

The principal Act is amended by the insertion, immediately after section 90, of  

the new section 91 as follows —

“91. Appeal on point of law.

(1) Unless otherwise agreed by the parties, a party to arbitral 

proceedings may (upon notice to the other parties and to the 

tribunal) appeal to the court on a question of law arising out 

of an award made in the proceedings. An agreement of the 

parties  to dispense with reasons for the tribunal’s award shall 

be considered an agreement to exclude the court’s 

jurisdiction under this section. 
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(2) An appeal shall not be brought under this section except —

(a) with  the  agreement  of  all  the  other  parties  to  the 

proceedings, or

(b) with the leave of the court.

(3) The right to appeal is also subject to the restrictions in 

section 93(2) and (3).

(4) Leave to appeal shall be given only if the court is satisfied —

(a) that the determination of the question will substantially 

affect the rights of one or more of the parties;

(b) that the question is one which the tribunal was asked to 

determine;

(c) that, on the basis of the findings of fact in the award—

(i) the decision of the tribunal on the question is  

obviously wrong, or

(ii) the question is one of general public importance 

and the decision of the tribunal is at least open 

to serious doubt. 

(5) An application for leave to appeal under this section shall 

identify the question of law to be determined and state the 

grounds on which it is alleged that leave to appeal should be 

granted.

(6) The court shall determine an application for leave to appeal 

under this section without a hearing unless it appears to the 

court that a hearing is required.

(7) The leave of the court is required for any appeal from a 

decision of the court under this section to grant or refuse 

leave to appeal.

(8) On an appeal under this section the court may by order — 

(a) confirm the award; 

(b) vary the award; 

(c) remit the award to the tribunal, in whole or in part, for 

reconsideration  in  the  light  of  the  court’s 

determination; or 

(d) set aside the award in whole or in part. 

(9) The court shall not exercise its power to set aside an award, 

in whole or in part, unless it is satisfied that it would be 

inappropriate to remit the matters in question to the tribunal 

for reconsideration.
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(10) The decision of the court on an appeal under this section 

shall be treated as a judgment of the court for the purposes of 

a further appeal. 

(11) No further appeal lies without the leave of the court which 

shall not be given unless the court considers that the question 

is one of general public importance or is one which for some 

other special reason should be considered by the Court of 

Appeal.”.

22. Insertion of new section 92 into the principal Act.

The principal Act is amended by the insertion, immediately after section 91, of  

the new section 92 as follows —

“92. Challenge or appeal: supplementary provisions.

(1) The following provisions apply to an application or appeal 

under section  89, 90 or 91. 

(2) An application or appeal may not be brought if the applicant 

or appellant has not first exhausted — 

(a) any available arbitral process of appeal or review; and 

(b) any available recourse under section 79. 

(3) Any application or appeal must be brought within 28 days of 

the date of the award or, if there has been any arbitral process 

of appeal or review, of the date when the applicant or 

appellant was notified of the result of that process. 

(4) If on an application or appeal it appears to the court that the 

award — 

(a) does not contain the tribunal’s reasons; or 

(b) does  not  set  out  the  tribunal’s  reasons  in  sufficient 

detail  to  enable  the  court  properly  to  consider  the 

application or appeal, the court may order the tribunal 

to state the reasons for its award in sufficient detail for 

that purpose. 

(5) Where the court makes an order under subsection (4), it may 

make such further order as it thinks fit with respect to any 

additional costs of the arbitration resulting from its order. 

(6) The court may order the applicant or appellant to provide 

security for the costs of the application or appeal, and may 

direct that the application or appeal be dismissed if the order 

is not complied with; the power to order security for costs 

shall not be exercised on the ground only that the applicant or 

appellant is — 
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(a) an individual ordinarily resident outside The Bahamas; 

or 

(b) a  corporation  or  association  incorporated  or  formed 

under  the law of a  country outside The Bahamas or 

whose  central  management  and  control  is  exercised 

outside The Bahamas.

(7) The court may order that any money payable under the award 

shall be brought into court or otherwise secured pending the 

determination of the application or appeal, and may direct 

that the application or appeal be dismissed if the order is not 

complied with. 

(8) The court may grant leave to appeal subject to conditions to 

the same or similar effect as an order under subsection (6) or 

(7) but this does not affect the general discretion of the court 

to grant leave subject to conditions.”.

23. Amendment of section 93 of the principal Act.

Section 93 of the principal Act is amended by the deletion of subsection (1) and 

substitution of the following —

“(1) The  following provisions  have  effect  where  the  court  makes  an 

order under section 89, 90 or 91 with respect to an award.”.

24. Amendment of section 94 of the principal Act.

Section 94 of the principal Act is amended by the deletion of subsection (2) and 

the substitution of the following —

“(2) A person in subsection (1), also has the same right as a party to the 

arbitral proceedings to challenge an award —

(a) by an application under section 89 on the ground of lack of 

substantive jurisdiction in relation to him; or

(b) by an application under section 90 on the ground of serious 

irregularity (within the meaning of that section) affecting 

him,

and section 92(2) does not apply in his case.”.
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